affect the behavior of others, it may choose to defect and free ride on continued compliance by others.
Our theory yields several insights. First, it has important implications for the understanding of how CIL works and changes. It suggests that there may be a "tipping point" beyond which defections accelerate and lead to the rapid demise of a CIL rule and to the formation of a new one-a point we illustrate by reference to several major CIL changes. It also suggests, contrary to existing theories, that in some circumstances powerful states may have a greater stake in complying with CIL rules that they value, because the precedential impact of their actions is greater. Second, our theory is consistent with the available empirical evidence on CIL formation and change. Indeed, we initially developed it while conducting the first systematic empirical study of a change in CIL, which examined the transition from absolute to restrictive sovereign immunity in 121 states. 12 Finally, our theory takes traditional CIL doctrine seriously, while also clarifying and refining it. As such, it bridges the gap between traditional scholarship and the "new" explanatory work on CIL.
Before moving on to articulate our theory, we note some important qualifications and limitations of the scope of our argument. First, while we recognize the growing role of nonstate actors, our theory follows most doctrinal and explanatory accounts in emphasizing the behavior of states and their organs. However, we also explore the role of international courts and tribunals in shaping CIL. Second, while we argue that the legal and institutional characteristics of CIL complicate the use of direct reciprocity, our theory is still based on reciprocity in a more diffuse sense. 13 Indeed, it makes sense for states to be concerned with the precedential impact of their actions on a CIL rule only if they stand to benefit from continued compliance by others, and vice versa. Third, we do not address broader normative questions as to whether specific CIL rules-or, indeed, the CIL formation process itself-is efficient from a welfare standpoint. 14 While our theory may contribute to such analyses, we cannot explore this complex issue within the constraints of the present article.
Part I of the article develops our theory of CIL. After reviewing existing rational choice theories, it explains how institutional limitations and shared legal understandings of CIL undermine the view that cooperative CIL norms are sustained by decentralized threats of punishment. It then articulates an alternative rationale based on the precedential effects of defection and explains its main theoretical implications, including the "tipping point" phenomenon and . While our empirical article (cited above) outlines our theory of CIL, this article develops it in much greater detail, draws on additional examples, and explores its implications for CIL doctrine. 13 On the distinction between direct and diffuse reciprocity, see Robert O. Keohane, Reciprocity in International Relations, 40 INT'L ORG. 1 (1986) . 14 the special incentives of powerful states. Part II explores our theory's implications for salient areas of traditional CIL doctrine, including several topics that come within the ongoing program of work by the International Law Commission (ILC) on the formation and evidence of CIL. It shows that, while our theory is broadly consistent with mainstream doctrinal views on CIL, it also sheds new light on several debates and areas of ambiguity. Part III discusses the scope and limits of our theory. In particular, it addresses the relationship between precedential concerns and the decentralized punishment mechanisms emphasized by existing theories of CIL. It also explores the potential application of our theory to international cooperation problems that do not clearly constitute prisoner's dilemmas, such as international human rights.
I. A PRECEDENT-BASED THEORY

Reputation, Reciprocity, and Retaliation
Rational choice accounts hold that many CIL rules-like other international law rules or cooperative social norms-can be understood as equilibria in repeated prisoner's dilemmas. While states can derive mutual benefits from cooperation, they also face short-term incentives to defect and free ride on compliance by others, thus making it difficult to sustain the cooperative equilibrium. 15 The CIL rule of foreign state immunity provides an example: each state benefits when the courts of other states refrain from exercising jurisdiction over it. A state could free ride, however, by allowing foreign states to be sued in its courts-thus allowing local plaintiffs to recover-while continuing to enjoy protection abroad as long as other states continue to observe the rule.
Rational choice theories explain stable cooperation despite such short-term incentives through three mechanisms: reciprocity, retaliation, and reputation. 16 Reciprocity refers to a state's withdrawing its own cooperation in response to defection by another. 17 Because this withdrawal leaves the defecting state worse off than under mutual cooperation, carefully calibrated threats of reciprocity can deter defection. 18 For example, in the case of immunity, other states-either the state affected by the defection or third states-could deprive the defecting state of immunity in their own courts as long as it does not return to compliance. This tit-for-tat strategy is widely considered the most efficient way to achieve stable cooperation in the context of a repeated multilateral prisoner's dilemma.
Retaliation refers to actions that states take to punish a defecting state. For example, states can terminate diplomatic relations, cut off foreign aid, impose trade sanctions, or take military action. 20 In theory, credible threats of retaliation can provide incentives for cooperation. Retaliation has disadvantages, however, compared to direct reciprocity. First, it is typically difficult to produce effective retaliatory sanctions. Unilateral sanctions are often insufficient to deter defection, which means that the providers of retaliation must overcome a collective action problem. 21 As a result, retaliation is often weak, and its threat may not be credible, especially for relatively minor offenses. Second, with reciprocity, the offense (for example, allowing a foreign state to be sued in a domestic court) and the remedy (for example, lifting sovereign immunity for the offending state) are directly linked, and the benefits and losses are roughly equivalent. 22 By contrast, retaliatory measures are less directly linked to the offense and could potentially be considered disproportional, leading to trade wars or some other form of dispute escalation.
Finally, a state's reputation may be harmed by defection, thereby diminishing the state's ability to engage in beneficial cooperation in the future. For example, if a state breaches a treaty obligation, other states may refuse to enter into treaties with that state in the future because they do not expect it to keep its promises. Likewise, if a state allows a foreign state to be sued in its courts in violation of CIL, other states may infer that it has a low propensity to comply with CIL-or with international law generally-and therefore refrain from concluding treaties or other cooperative relationships in the future. Although the nature and scope of a state's reputation are subject to dispute, 23 scholars who adhere to reputational theories hold that a reputation for cooperation is a valuable asset and that, in order to preserve it, a state may refrain from defecting despite short-term incentives. 24 Under all three mechanisms the cost attached to defection provides incentives to comply with international legal or social norms. The leading rational choice theories vary in the relative emphasis that they place on each mechanism and in their conclusions regarding the likelihood of stable cooperation. Jack Goldsmith and Eric Posner argue that, if certain conditions are met, a cooperative equilibrium is possible in CIL rules that address bilateral repeated prisoner's dilemmas. 25 These conditions become substantially harder to meet, however, as the number of states increases, with the consequence that multilateral CIL cooperation rarely, if ever, occurs. 26 Even in bilateral settings, since cooperation is shaped by state preferences and capabilities, the nature of the equilibrium varies across pairs of states and is intrinsically unstable. 27 20 GUZMAN, supra note 2, at 34, 46 -49. 21 The reason is that in many cases, unilateral action will not exact a significant cost from the breaching state. Thus, economic sanctions are often ineffective when they lack broad international support, as they merely divert trade from the sanctioning state to others. See Daniel W. Drezner, Bargaining, Enforcement, and Multilateral Sanctions: When Is Cooperation Counterproductive?, 54 INT'L ORG. 73 (2000) . 22 See Keohane, supra note 13. 23 (2007) . 25 See GOLDSMITH & POSNER, supra note 3, at 29 -32. 26 See id. at 35-38. 27 See id. at 40 -42.
As a result, the Goldsmith-Posner theory denies that CIL rules are universal or unitary. 28 Instead, they are, at best, temporary cooperative equilibria in bilateral relationships and often represent mere coincidence of interests or coercion.
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Other scholars take a more optimistic view of CIL-based cooperation. George Norman and Joel Trachtman argue that stable cooperation in a multilateral prisoner's dilemma is plausible under reasonable assumptions. 30 Their model, based on targeted reciprocity, incorporates numerous parameters that make the emergence of CIL-based cooperation more or less likely. 31 Andrew Guzman recognizes the limitations of reciprocity and retaliation in multilateral settings, but he argues that these mechanisms can work effectively in some circumstances and that reputational sanctions can compensate for some of their weaknesses. 32 Even so, he acknowledges that the reputational costs associated with CIL violations are likely small, providing weak incentives to comply. 33 The theories described above are general theories of social norms or international cooperation applied to CIL. They pay little attention to the legal and institutional characteristics of CIL. In particular, they do not consider how the institutional deficiencies of CIL relative to treaties hinder effective and systematic use of the punishment strategies that they contemplate. More fundamentally, these theories do not explain how common understandings of the CIL process by states and other actors shape the use of reciprocity and retaliation, as well as the reputational consequences of norm violation. By contrast, we argue that such common understandings are of central importance. Repeated prisoner's dilemmas with multiple players have many possible equilibria. What equilibrium emerges depends on how actors expect each other to behave as part of the game, and these expectations are affected by a common legal understanding of how CIL works. In other words, in much the same way as rational choice studies that incorporate culture or common understandings of common law practices, we argue that shared understandings matter because they affect how states and individuals "interpret their world via the likelihoods they accord alternative possibilities." 34 CIL offers a "common logic for classifying behavior." 35 If a norm is understood to be CIL, states will expect other states to implement that norm in a way that is consistent with how CIL is understood to work. This argument is not about preferences but about common understandings that guide inductive inferences about how to interpret defections, compliance, statements, legislative actions, and so on. In the following sections, we develop the roles of institutional deficiencies and common legal understandings. 28 See id. at 25. 29 See id. at 40-42. 30 See Norman & Trachtman, supra note 6, at 545. 31 These parameters include the relative value of cooperation and defection, the number of states, the availability of information, the discount factors of states, and the expected duration and frequency of interactions. 
Institutional Deficiencies
Treaties frequently include flexibility provisions that allow a state to suspend or breach its obligations without denouncing or terminating the treaty. For example, Article XX of the General Agreement on Tariffs and Trade allows parties to adopt nonconforming measures to protect human, animal, or plant life or health, conserve exhaustible resources, or protect public morals, as long as such measures are not discriminatory or otherwise "disguised restrictions on international trade."
36 Likewise, many bilateral investment treaties include clauses that excuse breaches by the host state in circumstances when compliance would threaten its national security or public order. 37 Studies of international institutional design have noted the importance of such flexibility clauses-as well as withdrawal clauses, sunset clauses, and amendment procedures-in sustaining cooperation in areas where states sometimes face strong incentives to defect.
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Treaties can also offer detailed rules and institutions to facilitate the implementation of punishment strategies in case of breach. For example, the World Trade Organization (W TO) Dispute Settlement Understanding provides a mechanism under which member states may bring complaints alleging breach by others of their substantive W TO obligations. Under the DSU, the dispute can be settled by an independent arbiter-initially an arbitration panel, then the W TO Appellate Body-applying detailed, agreed-upon rules and principles. This arbiter is empowered to determine the substantive legal issues and, if the breach is established and the defendant state does not offer adequate compensation, to authorize the aggrieved state to impose countermeasures by suspending equivalent W TO obligations. Although reciprocal enforcement of trade obligations could occur in the absence of this legal and institutional framework, its existence greatly facilitates stable cooperation. Most importantly, the existence of rules that govern the timing and extent of countermeasures, and of an independent arbiter to enforce them, allows for effective reciprocity and retaliation while minimizing the risk that they will escalate into trade wars that threaten the viability of the W TO system as a whole. responsibility for breaches of international law, including CIL rules. 40 These provisions are drafted much more restrictively, however, than typical flexibility clauses in treaties. Thus, Article 25 on the "state of necessity" is drafted negatively and requires a state to meet strict requirements, and international courts and tribunals view attempts to invoke necessity with suspicion. In the Gabčikovo-Nagymaros judgment the International Court of Justice (ICJ) rejected Hungary's attempt to invoke a state of necessity, stating that "such ground for precluding wrongfulness can only be accepted on an exceptional basis" and "can only be invoked under certain strictly defined conditions which must be cumulatively satisfied." 41 Likewise, in a series of investment arbitration cases, Argentina generally failed to establish that it could rely on Article 25 to justify its breach of bilateral investment treaty (BIT) obligations due to its financial and social crisis, but was sometimes successful in invoking the less-restrictive exception clauses of individual BITs. 42 In addition, unlike treaties' flexibility provisions, the ILC Articles cannot easily be customized in the context of CIL to reflect particular situations or obligations, and several other common treaty flexibility mechanisms-withdrawal, sunset, and amendment clauses-are inherently unavailable for CIL rules.
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The legal and institutional framework of CIL also does little to facilitate reciprocal or retaliatory punishment strategies. Again, the ILC Articles provide a rudimentary regime that applies to all international law obligations. Under the articles, a state affected by a breach may take countermeasures against the state responsible, specifically in the form of "non-performance for the time being of international obligations of the State taking the measures towards the responsible State." 44 Countermeasures "may only be taken . . . in order to induce the responsible State . . . to cease the internationally wrongful conduct, if it is continuing, and to provide reparation to the injured State." 45 The implication is that countermeasures may not be punitive in nature. 46 They are subject to several other limitations: they must be "commensurate with the injury suffered" 47 43 In some circumstances, flexibility may exist because the applicable CIL rule is unclear or lacks detail. Such flexibility does not provide, however, the same cooperation-enhancing benefits as formal flexibility clauses, under which limited breach is clearly deemed permissible under certain conditions. By contrast, an attempt to justify a breach by reference to the rule's ambiguity is likely to be interpreted as a violation by the counterparty and (some) third parties. 44 the use of force, human rights and humanitarian law obligations, and jus cogens. 48 They must also follow certain procedural requirements, 49 must be suspended if the wrongful act has ceased and the dispute is before a court or tribunal, and be reversible-that is, "as far as possible," be "taken in such a way as to permit the resumption of performance of the obligations in question."
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Debate continues as to whether the ILC Articles accurately codify CIL on countermeasures. 51 In any event, compared to treaty-specific provisions, the general rules on countermeasures provide at best a rudimentary framework to facilitate and circumscribe the use of reciprocity and retaliation in response to breaches of CIL. Because of their general nature, they lack detail and cannot be customized to facilitate their application to specific substantive obligations. For example, while both the ILC Articles and the W TO DSU provide that countermeasures must be commensurate to the injury, the DSU provides guidance as to what concessions may be suspended in response to a W TO breach, and an extensive body of case law is available to guide calculations of proportionality.
52 By contrast, proportionality under the ILC Articles has to be assessed in the context of an array of different substantive obligations, where comparison is inherently difficult and subjective. 53 Perhaps most importantly, whereas treaty regimes can provide dispute settlement procedures to resolve disagreements as to the use of countermeasures, an independent arbiter is rarely available to review or oversee countermeasures used against CIL breaches. 54 Thus, it is the parties to the dispute themselves who must determine whether a countermeasure is permissible. This situation sets the stage for disagreement, overreaction, and escalation, and deters the active use of reciprocal strategies.
Common Legal Understandings of CIL
Unlike treaties, CIL is generally understood to be general and nonreciprocal. Treaty rights and obligations normally apply only to states that have chosen to become parties. 55 By contrast, the existence of a CIL obligation toward another state is not conditioned on that state's recognition of the same obligation. As the ICJ stated in North Sea Continental Shelf, "customary 48 Id., Art. 50. 49 Id., Art. 52. 50 Id., Art. 49(3). 51 According to David Caron, the "articles are a mix of codification and progressive development; to be frank, it would often be difficult to say which article partakes more of one or the other." David D. 56 Thus, general CIL rules apply prima facie to all states-even those that fail to observe the rule in their own practice. 57 Applying CIL rules on a reciprocal basis is inconsistent with common legal understandings of how CIL works. Hersch Lauterpacht articulated this idea explicitly: "States do not make the observance of established rules of international law dependent upon reciprocity. Ordinarily, reciprocity is made to apply to concessions and privileges to which states are not entitled, or which they are not bound to grant, according to ordinary international law." 58 As a result, states usually do not discriminate among foreign states in applying a CIL rule. Instead, while they may differ in their views regarding the existence and content of a rule, they usually apply their understanding of the rule to all foreign states on a nonreciprocal and nondiscriminatory basis. For example, although states long disagreed as to whether absolute or restrictive immunity was the applicable CIL rule, they virtually always applied their preferred doctrine to all foreign states. Thus, as long as the United Kingdom adhered to absolute immunity, that benefit would be granted to all states, not only to states that adhered to it themselves. The argument to the contrary was explicitly rejected by the House of Lords:
It was suggested that immunity would only be granted where the country claiming it, in itself, granted reciprocal immunity to other nations. I can find no authority for this proposition . . . . The question is, what is the law of nations by which civilized nations in general are bound, not how two individual nations may treat one another.
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The same principle holds for many other CIL obligations. States that insisted that the threemile rule for the breadth of the territorial sea remained CIL did not selectively enforce a broader claim against states that did so; they applied the three-mile rule to all. Likewise, although states disagree as to whether the rule of prompt, adequate, and effective compensation for expropriation remains CIL, states that retain that rule do not usually provide less compensation to nationals of states that do not recognize the rule when they conduct expropriations.
Indeed, the fact that states apply certain rights and privileges on a reciprocal basis is sometimes explicitly cited as evidence that the practice is followed as a matter of comity and that no CIL obligation is involved. For example, many states recognize and enforce judgments from the courts of other states on a reciprocal basis, but it is generally understood that they have no international legal obligation to do so. 60 Likewise, when codifying the law of diplomatic relations, the ILC regarded the fact that certain immunities and privileges were typically granted on a reciprocal basis as evidence that they were based on comity rather than law. In certain instances, however, the ILC elected to incorporate them in its draft as a matter of progressive 56 development of the law. Thus, the ILC stated that the exemption from customs duties of items intended for the personal use of diplomats-which was often granted based on reciprocityhad "been regarded as based on international comity." 61 Nevertheless, it decided to incorporate the exemption in its draft provisions because it had become so general that it "should be accepted as a rule of international law."
62
In sum, common legal understandings of CIL encourage states to adopt a single policy as to a given CIL rule and apply it uniformly to foreign states. If states do not apply the rule uniformly, it signals that the particular issue is not governed by CIL. These patterns are also rooted in the practical realities of the manner in which domestic legal systems and government bureaucracies make decisions. National courts and officials typically deal with many cases over time, which increases the need for a permanent and uniform policy to guide their determinations. In this context, whereas higher-level officials may engage in substantive debate to decide the policy that the state should adopt, it is usually impractical to reevaluate this policy in every subsequent case in which the rule has to be applied. In addition, the relevant actors are often lawyers, which reinforces the tendency to value predictability and consistency, and to rely heavily on rules and precedents. 63 Importantly, this dynamic is characteristic not just of the judiciary but also of the executive branch. Thus, the U.S. Department of State's Office of the Legal Adviser and the Department of Justice's Office of Legal Counsel play a central role in elaborating U.S. policy toward international law questions, as do lawyers throughout the administration. 64 The reality of legal and bureaucratic decision making means not only that states tend to adopt a durable and uniform policy on CIL matters but also that a decision to change that policy usually sets a domestic precedent that other states know is likely to apply to them in the future.
The example of state immunity illustrates this phenomenon. In some countries, legislation expressly governs the circumstances in which immunity is granted to foreign states, and courts follow that legislation. In most countries, no specific legislation has been enacted, and courts simply decide, based on their own assessment of the CIL rule-and often deriving their authority to do so from constitutional provisions that incorporate CIL into domestic law-whether to decline jurisdiction. In both cases, the way in which the policy is implemented strongly favors consistent decisions across states and over time. The relevant legislation virtually always adopts a single doctrine (absolute or restrictive) and applies it uniformly to all foreign states. Likewise, although in many legal systems prior court decisions are not formally binding, they are, in practice, highly influential. Once the highest court holds that restrictive immunity is CIL and allows cases against foreign states to proceed, it is highly unusual for other courts to 61 decline to follow that precedent, even in civil law countries. In sum, the fact that state immunity is implemented by courts and other legal actors makes it difficult for states either to provide the benefit of the rule only to states that cooperate or to rapidly change their policy in order to implement reciprocal punishment strategies. 65 Indeed, states that have adopted restrictive immunity have been able to invoke absolute immunity successfully in states that still practiced the older doctrine.
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To be clear, we do not argue it would be impossible to apply reciprocity in some areas currently governed by CIL. For example, states could adopt legislation directing their courts to grant absolute immunity only to states that follow that practice themselves. Courts could also adopt such a rule on their own. Yet, beyond the real practical difficulties involved, 67 the fact that sovereign immunity is governed by CIL complicates such strategies. The use of reciprocity clashes with the expectations of domestic and foreign actors that arise from common legal understandings of CIL-namely, that CIL rules are implemented in a consistent and nondiscriminatory manner. A state that adopted a policy of systematically applying the rule only to reciprocating states would risk seeing its actions interpreted as rejecting the existence of a CIL rule. As a result, when states want to reach and enforce reciprocal bargains or enforce rules through reciprocity, they usually reach for treaties rather than CIL. Indeed, the effort to replace CIL rules by treaties in some areas and delegate their application to specialized international courts and tribunals may be driven in part by a desire to facilitate the use of reciprocal strategies. Treaties do not simply codify CIL; they can also add provisions that aid reciprocity and retaliation, such as dispute resolution mechanisms that help determine what constitutes noncompliance and how it should be punished.
Although common legal understandings of CIL clash with reciprocity, we do not claim that they somehow prohibit or discourage retaliation against defectors. Indeed, the ILC rules on countermeasures contemplate retaliatory actions and attempt to regulate them. As seen above, however, they lack the precision and institutional support to circumscribe retaliatory measures, limit escalation risk, and resolve collective action problems. Moreover, at the national level, imposing retaliatory measures often requires making an exception from established law or policy, such as trade tariffs, civilian and military aid commitments, or diplomatic relations, with all the legal and political hurdles that doing so implies. 68 The fact that the norm being enforced is CIL does little to overcome these obstacles. It therefore seems clear that imposing retaliatory measures to punish CIL violations is the exception rather than the rule. For example, states virtually never threatened retaliation when foreign courts deprived them of immunity, even when absolute immunity was widely accepted as CIL. 69 Finally, we accept that states may have reputational incentives to comply with CIL rules, independently of the prospect of reciprocity or retaliation. Several factors suggest, however, that the reputational costs of noncompliance with CIL are often small. As a theoretical matter, scholars disagree as to whether states have general reputations for compliance with international law whose preservation is sufficiently valuable to influence their decisions to comply. Thus, Guzman acknowledges that states likely have narrow reputations for compliance with CIL that are distinct from their reputations for treaty compliance-which implies that CIL violations do not compromise their ability to enter into valuable cooperative arrangements under treaties. 70 Other scholars argue that a state's reputation is even more segmented, varying across issue areas, regimes, and partners, and diluting the potential reputational costs of defection. 71 Even if states have a general reputation for compliance, the characteristics of CIL described above would reduce the impact of that reputation on CIL compliance. The principal reason for states to cultivate such a reputation is to increase the opportunities for joining beneficial cooperation arrangements in the future. Because CIL rules are usually applied on a nondiscriminatory basis, however, it is difficult to systemically exclude states with bad reputations from CIL cooperation ex ante, as in the case of treaties. 72 Thus, it may be that states sometimes comply with CIL in an effort to make themselves more attractive partners for other cooperative arrangements, but a good reputation for law obedience does not necessarily enhance a state's access to beneficial CIL norms. Reputation is consequently a poor candidate for explaining change and continuity in CIL.
The Role of Precedential Concerns
The argument above reveals a puzzle. Whereas existing theories rely heavily on reciprocity and retaliation to explain compliance with CIL, we have shown that these mechanisms are difficult to implement in the context of many CIL rules and that they are often inconsistent with common legal understandings of CIL. Yet, some cooperative CIL rules remain stable for extended periods of time. Thus, for most of the nineteenth and twentieth centuries, states respected the absolute immunity doctrine by refraining from entertaining cases brought against foreign states, even when such cases would benefit their own nationals. Even under restrictive immunity, states still protect each other against proceedings relating to sovereign acts. This situation requires an alternative explanation for the stability of CIL. In this section, we argue that while the legal and institutional characteristics of CIL often impair reciprocity and retaliation, they increase the precedential impact of defections. As a result, states may comply because they expect that their defection would undermine a cooperative norm whose continued existence they value.
A fundamental element of the common legal understandings of CIL is that because a CIL rule results from prevailing state practice, violations of the rule may modify its content or even abolish it altogether: "Nations forge new law by breaking existing law, thereby leading the way 69 See Verdier & Voeten, supra note 12. 70 GUZMAN, supra note 2, at 209. 71 See Brewster, supra note 23; Downs & Jones, supra note 23. 72 GUZMAN, supra note 2, at 208. for other nations to follow." 73 As a result, the questions of whether states comply with a CIL rule and whether the rule exists are closely intertwined. This somewhat paradoxical situation is not true of treaties or, for that matter, of most legal rules. In domestic legal systems, a statute does not usually lose its binding force because some-or even many-violate it. Likewise, a treaty usually remains legally binding even though a party has breached its obligations. 74 The legal validity of these instruments arises from formal acts of adoption or ratification, not from consistent adherence by those to whom it applies. By contrast, violations of a CIL rule intrinsically challenge the continued existence of the rule itself, and beyond a certain volume of violations, a CIL rule ceases to exist.
The precedential effects of defection are further amplified by the weakness of flexibility and reciprocity mechanisms. Because the legal grounds for justifying or excusing a prima facie breach of CIL based on exceptional circumstances are weak and contested, states rarely admit that they are breaching CIL. Instead, they attempt to hide or deny breaches. When doing so is not possible or credible, they claim that the CIL rule never truly existed or has changed so as to permit their behavior. 75 Thus, when states have adopted restrictive immunity, they have virtually never admitted that they were breaching CIL-even when absolute immunity was unquestionably the dominant rule. They also have not argued that exceptional circumstances prevented the breach from giving rise to responsibility. Instead, they have alleged that the CIL rule never existed or that it had changed. When a state behaves in this manner, it communicates to other states that that it no longer considers itself bound by the old rule. This behavior reinforces the destructive effect of violations on the rule itself-a consequence that states must take into account when deciding whether to observe the CIL rule.
To illustrate the choice faced by a state, let us once again use the example of foreign state immunity. State A has previously followed absolute immunity and is faced with a case in which a domestic plaintiff is suing state B for damages resulting from the latter's commercial activities. Let us assume that this scenario is taking place at a time when most states, including state B, still consider absolute immunity to be CIL. State A can derive an immediate benefit from applying restrictive immunity, as it would allow the domestic plaintiff to recover. That benefit ustomary international law is thought to be altered by acts that initially constitute violations of old rules; that is how it changes."). 74 To be sure, a party affected by the violation may in some circumstances suspend or terminate the treaty, but this option must be exercised affirmatively by the party in question and is exceptional, especially in the case of multilateral treaties that articulate general rules analogous to the sort of general CIL that we are concerned with here. Also, in extreme circumstances a treaty may fall into desuetude. must be balanced against potential costs.
76 First, state B and other states might apply reciprocity by refusing in the future to apply absolute immunity when cases are brought against state A in their courts. As seen above, however, this type of reciprocity is rarely implemented. Second, state B might retaliate against state A in some other way-for instance, by imposing economic sanctions. As seen above, the costs, risks of escalation, and collective action problems make retaliation ineffective in many instances. In sum, fear of reciprocity or retaliation is unlikely to tip the scales much in favor of continued adherence to absolute immunity. Finally, the reputational costs of defection are difficult to assess but are often likely to be low. 77 There is, however, an additional potential cost to state A's decision to defect: the anticipated precedential impact of that decision on the continued existence of the CIL rule itself. To see this, consider that defection is most tempting to state A if it believes it can free ride-that is, adopt restrictive immunity at home while continuing to benefit from the protection of absolute immunity in other states. Because other states generally do not apply immunity reciprocally or retaliate, state A knows that they will not single it out for special treatment and therefore that it may free ride in the short term. Yet, other states are likely to interpret state A's defection not as a single instance of defection but as reflecting a general policy in accordance with a changing view of the relevant CIL rule. Adhering to the absolute norm consequently becomes less attractive for others, as there are now fewer states where absolute immunity can be enjoyed. Thus, state A may believe that its defection will contribute to undermining the rule by making other states more likely to adopt restrictive immunity as their general policy. State A must consider whether this risk outweighs the immediate benefits. In other words, in addition to any anticipated retaliation and reputational damage, an important reason for state A to retain absolute immunity is to avoid undermining a cooperative norm that it values.
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This rationale for compliance rests on the state's evaluation of the extent to which its own decision to change its policy will affect the decisions of others. There are at least two mechanisms through which this can occur. First, state A's defection may directly affect the incentives of other states faced with the same decision in the future. For example, suppose state A is a major importer of goods and financial center, so that many foreign states and their state-owned enterprises conduct commercial activities, raise funds, and keep accounts there. If state A adopts restrictive immunity, other states will realize that they are now exposed to liability in an important partner. In turn, when these states face the decision whether to uphold absolute immunity, they will be more tempted to defect because the potential precedential impact will be less serious, given that one of their most important partners has already switched. Therefore, state A's defection can trigger or accelerate the unraveling of the absolute immunity rule, which should give state A pause if it values the benefits of the rule. 76 In cases where the decision is made by a court, the balancing exercise could be described as one between the court's propensity to expand its jurisdiction (in this case by denying immunity) and its concern with the foreign policy implications of its decision. Courts are often concerned with such implications, leading to the use of various avoidance doctrines to dismiss cases involving foreign states or international law breaches. For a classic statement, see Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964) . 77 See supra notes 70 -72 and accompanying text. 78 Of course, this effect will be much attenuated in areas where state practice is not public or when violations are easy to dissimulate. For these, precedential concerns are unlikely to have much of an effect, except in those rare cases in which the violation is exposed. This problem is not unique to our theory, however: the other compliance mechanisms described above-reciprocity, retaliation, and reputation-also cannot have much impact if the violation is not known by other states.
Second, state A may expect its decision to affect those of other states if it believes that at least some of these states sincerely apply CIL in accordance with traditional doctrine. For example, suppose state A believes that in state C, state immunity is implemented by independent courts that reach their decisions based on an impartial analysis of prevailing state practice and opinio juris, without engaging in the sort of cost-benefit calculus described above. In that case, state A will still have reason to anticipate that its decision to adopt restrictive immunity will make it more likely for state C to do so. State A's decision will add to the existing corpus of state practice and opinio juris that state C's courts will weigh when making the decision, potentially tipping the scales toward restrictive immunity. The impact may be substantial if state A's practice is likely to be especially influential.
In light of this potential precedential effect on the CIL rule, two categories of factors are likely to influence state A's decision. First, the more state A values the continued existence of the relevant CIL rule, the more concerned it will be about the possibility of undermining it. For example, if state A conducts considerable commercial activity abroad and is therefore exposed to more potential lawsuits in other states, it will be more hesitant to adopt restrictive immunity. Conversely, if state A faces strong domestic demand for legal remedies against foreign states-perhaps because foreign states conduct considerable commercial activity in its territory-the benefits of switching will be greater, with the consequence that the state will be less likely to be deterred. The same reasoning applies in other CIL contexts. For instance, a large capital exporter that values the CIL rule of "prompt, adequate, and effective compensation" will likely be more concerned about the precedent it would set by itself expropriating foreign investments. Likewise, a naval state that valued the three-mile rule would presumably have weighed the precedential impact before arresting foreign ships beyond that limit, even if some short-term benefit accrued from doing so in a particular instance. 79 Second, the more that state A expects that its decision will affect those of others, the stronger the deterrent effect of precedential concerns will be. Thus, if state A is a major trade or financial partner for many other states, or if it otherwise expects its decisions on CIL to be influential with other states and their courts, it will have reason to expect that its decision will have a greater impact in undermining the CIL rule; the state will therefore be more likely to refrain from defecting. But if many other states-including state A's major trade partners-have already adopted restrictive immunity, state A's incentives to maintain absolute immunity become weaker because its defection will no longer have as much of an effect. Likewise, major foreign direct investment exporters and importers know that their positions regarding compensation will have more impact on others, as do major naval powers with respect to the law of the sea. More generally, states that are powerful (or, more precisely, that are heavily involved in the relevant practice) and states whose legal decisions are believed to be especially influential will anticipate their decisions to have a comparatively significant impact on other states. Thus, precedential concerns are likely to weigh more heavily in their decisions unless many other states have already abandoned cooperation or switched to a new equilibrium. Since those powerful 79 In some circumstances a state may not value the cooperative rule at all; that is, the state is not merely looking to free ride but would genuinely prefer that all states adopted a different rule. In such cases, defecting should be an obvious choice unless other states are able to implement retaliation strategies or the reputational costs are very high. Unlike for other defections, we would expect the state to attempt to maximize the precedential impact of its decision-for instance, by making a clear declaration that it believes the CIL rule has fundamentally changed rather than asserting a small modification or exception to the rule.
states are generally also the ones that cannot easily be deterred by threats of retaliation, this insight leads to an explicit contrast between our theory and existing theories.
Thresholds, Tipping Points, and the Powerful State Paradox
The theory articulated above has several implications regarding the process of CIL compliance and formation. The first main implication is that, in accordance with the intuitions of many international lawyers, our theory suggests that there may be a tipping point phenomenon in which a relatively small number of defections slowly build up until they reach a critical mass, beyond which defections accelerate and the CIL rule unravels. This phenomenon is described in the works of economist Thomas Schelling and sociologist Mark Granovetter, who develop models of binary decisions in which the costs and benefits to an actor of making a choice depends on how many others make that choice. 80 The example Granovetter uses is a crowd in which individuals have different "thresholds" for rioting: a radical with little to lose may be willing to be the first to throw a stone, while the most prudent individual in the crowd may be willing to riot only if everyone else does, thus providing safety in numbers. Others in the crowd have thresholds in between. Under these models, the individual decisions of actors influence those of others and shape the equilibrium outcome. For example, if thresholds are distributed evenly among the crowd, the first rioter may trigger the second one, and so on until the entire crowd riots. If only a handful of radicals are in the crowd, and everyone else has a high threshold, in equilibrium only the radicals riot. In other words, depending on the distribution of thresholds among the crowd, various equilibria can emerge.
At a macro level, change in a threshold model fits the S-curve depicted in Figure 1 . Some states act early on private incentives to reject an existing norm (or to adopt a different version of the norm). The more states practice the new norm, the more attractive it becomes for others 80 to join them. Beyond the tipping point, change is rapid. Given that optimal behavior is conditional on that of others, most states will switch here. Some states, however, have strong private incentives to uphold the old norm. Only when virtually all other states have altered their positions do these other states follow. Thus, we may see long periods of relative stability punctuated by periods of rapid change.
This model fits the process of CIL formation. In the case of state immunity, a handful of relatively small states defected as early as the late nineteenth century, but defections continued at a trickle until the post-World War II period, when several advanced Western economies switched to restrictive immunity. Then, in the 1980s and 1990s, defections accelerated substantially, culminating in today's prevalent acceptance of restrictive immunity. Consistent with the idea of states having different thresholds, the early defectors were relatively small states with capitalist economies-which suggests that they valued absolute immunity less and, in any event, expected their defections would have little precedential effect. Conversely, the most persistent holdouts-China and Russia-are large countries with extensive state involvement in their economies, suggesting a high threshold that led them to adhere to absolute immunity while most other states switched. As more states adopted restrictive immunity, however, retaining absolute immunity became less attractive even to the high-threshold states, leading to a domino effect. Indeed, our empirical study shows that the pattern of switches to restrictive immunity over time has the S-shape described above. 81 This pattern is consistent with the famous image offered by Lord Denning: "Whenever a change is made, someone some time has to make the first move. One country alone may start the process. Others may follow. At first a trickle, then a stream, last a flood." 82 A comparable example is the demise of the three-mile rule regarding the breadth of the territorial sea, and the parallel development of the twelve-mile rule and more extensive exclusive fishing zones. The three-mile rule was generally accepted until the mid-twentieth century, when defections began to increase. 83 The early defectors were generally states, including Australia, Iceland, Korea, New Zealand, and several Latin American states, that were not major naval powers but that highly valued protecting their coastal fisheries against exploitation by long-range fishing vessels. 84 They consequently had strong incentives to defect by claiming wider territorial seas and exclusive fishing zones. Precedential concerns likely carried little weight because these states were relatively small and, even if they expected that their practice would influence other states, they likely did not place great value on their own ability to fish 81 near foreign coasts. By contrast, naval powers such as Japan, the United Kingdom, and the United States wished to fish long-range and to navigate near foreign coasts, and therefore valued the three-mile rule. But resisting change was difficult. These states sent warships to protect their fishing vessels from seizure and, in an effort to encourage fishermen to disregard foreign claims, promised to compensate them for seized vessels. 85 Such policies were costly, however, and ultimately proved ineffective. The growing volume of defections meant that states still adhering to the three-mile rule had progressively greater incentives to defect: since they could no longer fish along many foreign coasts, they might as well claim their own exclusive zones. 86 Eventually, even the naval powers that most valued the old rule had to relent.
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Threshold models also suggest that under some configurations of preferences among states, separate equilibria may emerge as some states retain the old CIL rule while other reject it. For example, since the 1960s the CIL rule of prompt, adequate, and effective compensation for expropriation of foreign investments has been contested by developing countries. The outcome appears to be that, whereas a bloc of developed economies still accepts it as the CIL rule, developing economies reject it, leading to substantial disagreement and uncertainty.
88 Each group has engaged in practice that is arguably consistent with its position, but practice between members of one group and the other (such as lump sum agreements and BITs) is ambiguous, and scholars disagree on the state of CIL. 89 Our theory indicates that this situation is not surprising. Given that some states value the rule much more than others, it may well be that members of one group will defect but that this buildup of defections will be insufficient to convince members of the other group to abandon the rule. When states are deprived of the rule's benefits by members of the defecting group, they may try to enforce the rule through retaliation or reputational sanctions, or to reestablish it through bilateral deals such as BITs. As will be seen below, the BITs themselves may influence the development of CIL. But in the meantime, the CIL rule 85 See id. at 13; Heizen, supra note 83, at 597, 640 -41; Ted L. Stein 
INT'L L. 1, 27 ("The United Kingdom thus suffered all the disadvantages of upholding the three-mile limit, without enjoying any of the advantages in practice-a situation which eventually induced the United Kingdom to claim, with some exceptions, a twelve-mile exclusive fishing zone."). On Japan, see Charney, supra note 73, at 12. Eventually, the UN Convention on the Law of the Sea codified a twelve-mile rule for the territorial sea and a 200-mile exclusive economic zone (EEZ) that confers extensive rights to the coastal state. See UN Convention on the Law of the Sea, opened for signature Dec. 10, 1982, 1833 UNTS 397. Both of these regimes are now widely recognized as CIL. See infra note 197. 88 Thus, the "United States has long maintained that a taking of property for public purposes is contrary to international law unless it is accompanied by 'prompt, adequate and effective compensation,' a formulation often attributed to U.S. remains contested. A similar pattern may explain the development of regional or "special" CIL rules. 90 Our theory's second main implication regarding the process of CIL compliance and formation is somewhat counterintuitive. Namely, our theory challenges the conventional wisdom that holds that powerful states have less incentive than others to comply with international law, because they are less vulnerable to reciprocity, retaliation, and reputational loss. 91 While these assumptions may be correct, the precedential concerns that we identify as an additional incentive to comply are ones that apply more strongly to powerful states because they expect their defection to have greater influence on the behavior of other states-and therefore a more destructive impact on the CIL rule. This is true regardless of the mechanism through which this influence is channeled. As seen above, a move by a major trade or financial center to abandon restrictive immunity likely undermines the incentives of others to keep upholding that rule much more than the same move by a commercially or financially insignificant state. In addition, to the extent that courts and officials apply CIL sincerely, the decisions of the great powers are likely to exercise great influence upon their deliberations because those decisions are likely to be more widely distributed in languages understood abroad and to come from prestigious and influential institutions like the U.S. Supreme Court, the House of Lords, or the Cour de cassation. As a result, great powers may be particularly anxious to avoid defecting in circumstances that would undermine a CIL rule that they value or that would create exceptions that may be used against their interests.
The above analysis explains some otherwise puzzling facts about the behavior of great powers toward CIL. For example, great powers often comply with CIL obligations even against states that have no realistic hope of harming them through reciprocity or retaliation. Thus, even before the law of diplomatic relations was codified, the United States granted immunity to foreign diplomats accused of crimes on its territory, despite sometimes strong political pressures to prosecute and little prospect of punishment by the foreign state.
92 Likewise, the U.S. armed forces generally respect the airspace and territorial sea of other states, despite their overwhelming military superiority. More generally, powerful states maintain sophisticated institutional frameworks to ensure both that proposed actions are reviewed for compliance with international law and that actions that may violate international law are not undertaken absent a deliberate policy decision to proceed despite the potential violation. As mentioned above, the U.S. executive branch routinely requests advice from the Justice Department' When great powers decide how to behave, they are often explicitly concerned with the precedential impact of their decisions. For example, as it elaborates its policy regarding the use of unmanned drones, the United States is aware that it is setting precedents that will affect the evolution of CIL.
95 Importantly, such precedential concerns are often raised in circumstances in which reciprocity or retaliation by the foreign state directly affected by the proposed action is unlikely. In the case of the United States and Yemen, the concern was not that Yemen would reciprocate against the United States by failing to observe appropriate restraint in its use of drones or even that Yemen would otherwise retaliate. Rather, it was that any expansive precedent set by U.S. policy might be followed by other powerful states such as China or Russia. Likewise, in 2011, U.S. officials reportedly debated using cyberwarfare to disable Libya's air defense system and facilitate NATO attacks, but "administration officials and even some military officers balked, fearing that it might set a precedent for other nations, in particular Russia or China, to carry out such offensives of their own," among other reasons.
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When great powers do breach CIL or engage in actions that may create unwelcome precedents for future CIL development, they often attempt to hide or deny these actions. For example, while many suspect that the Stuxnet attack against Iran originated from the United States and Israel, they took steps, if so, to keep their role hidden and refused to acknowledge it.
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When denial is impossible, great powers use their extensive legal resources to articulate limited exceptions to justify their behavior while circumscribing its precedential impact as much as possible. For example, when the United States and United Kingdom decided to proceed with the 2003 war in Iraq despite doubts about its legality, they chose to articulate a relatively narrow legal justification based on the interpretation of specific UN Security Council resolutions, rather than invoking an emerging CIL doctrine of preemptive self-defense. 98 This strategy was likely motivated, at least in part, by their desire to minimize the precedential impact that their decision might have on the rules governing the use of force. Likewise, the NATO powers attempted (for the most part, successfully) to keep the legality of their intervention in Kosovo out of international courts, rather than explicitly arguing for a CIL humanitarian intervention doctrine.
99 While they were no doubt partly afraid of losing the case, they were also likely 95 
Our theory has one further-a third-important implication regarding the process of CIL compliance and formation. In focusing largely on the enforcement side of the story, we have argued that precedential concerns may overcome short-term incentives to defect. But CIL rules may also be solutions to coordination problems with distributive implications, such as the classic "Battle of the Sexes" game. Indeed, states rarely agree on what the optimal rule should be, and many problems in international affairs are characterized by both distribution and enforcement problems.
101 For example, even if all states would prefer to enjoy absolute immunity when acting abroad, they differ in how much they value absolute immunity and how much they would benefit from allowing restrictive immunity domestically. Multilateral dilemmas like this are better characterized as mixed-motive games, which combine coordination and collaboration dilemmas. 102 Restrictive immunity, which allows exceptions only for commercial activities, is only one plausible focal point. We could move to a world where certain human rights violations are also excluded from immunity. Yet, as long as the focal point has cooperative features, there may be incentives to defect in individual instances.
103
While we have emphasized the role of precedential concerns as an incentive for compliance, our theory also helps to explain how states resolve distributive dilemmas. Treaties are generally the result of bargaining processes. CIL evolves through practice. Thus, the change from absolute to restrictive immunity was not the result of negotiations but came about through acts by courts and other state actors. The precedent-setting effect of these acts is what ultimately led to a different distributive outcome. This way of resolving distributive conflict has characteristics that differ fundamentally from bargaining-such as the long period over which the change took place and what particular actors were able to influence the process. These differences suggest that, beyond avoiding the pursuit of short-term gains that create precedents that undermine CIL rules that they value, states may actively try to create precedents that shift the substantive content of CIL rules toward positions that they prefer. Indeed, a state that actively wants to change a CIL rule may openly defect and articulate the new (or modified) rule it chemical-weapon-use-by-syrian-regime-uk-government-legal-position/chemical-weapon-use-by-syrian-regimeuk-government-legal-position-html-version. 100 This concern also explains why states sometimes resist taking a position on CIL in the abstract, before they have had an opportunity to weigh the potential precedential impact of their statements. 101 See James D. Fearon, Bargaining, Enforcement, and International Cooperation, 52 INT'L ORG. 269 (1998). 102 The prisoner's dilemma is a game in the broader class of collaboration dilemmas. 103 See Swaine, supra note 6, at 599 ("Customary international law . . . facilitates a choice not just between norms and anarchy, but also between norms in circumstances where states may be well disposed toward binding obligations.") intends to follow. 104 Once again, great powers are likely to have disproportionate capacity to shape the rules because their decisions will have greater precedential impact. One such example may be the Truman Proclamation, in which the United States asserted the right of coastal states to appropriate their continental shelves. 105 Further research might illuminate if and how this process yields different types of outcomes than we would have expected under institutionalized bargaining.
II. IMPLICATIONS FOR CIL DOCTRINE
In this part we develop the relationship of our explanatory theory of CIL to doctrinal accounts of CIL formation and change. In contrast to prior theories that model CIL rules as generic social norms, traditional legal views of CIL play a central role in our account. Yet, our theory also has implications for continuing debates in CIL doctrine.
First, the common legal understandings of CIL reflected in traditional doctrine shape how states expect each other to behave in respect of a CIL rule. Thus, when a state declares that a CIL rule exists, it signals its intent not merely to cooperate with select other states on a reciprocal basis but to apply the rule consistently and universally and to expect others to do so as well. In other words, attaching the label "CIL" to a norm defines the basic parameters of a game in which the desired cooperative equilibrium differs in important respects from that which might arise for a treaty or a nonlegal social norm. Of course, cooperation will not therefore necessarily succeed; other states may refuse to go along and may even exploit opportunistically the cooperative behavior of the states that observe the rule. Importantly, the consequences for defecting states also differ from other kinds of cooperative norms: rather than applying reciprocity or retaliation, the cooperative states may simply abandon the rule altogether. They might also decide to cooperate only with states that reciprocate, but in such cases they are likely to choose treaties rather than CIL.
Second, beyond defining the basic parameters of the game, traditional CIL doctrine plays a more specific role in helping states and other actors identify CIL rules and their content. Indeed, CIL formation doctrine mostly consists of rules and principles developed for precisely this purpose. To understand this role, consider that most important CIL determinations are made by individual states, often for purposes of an immediate dispute. In that context, the state must balance the short-term benefits of defection against the long-term consequences, including the potential precedential impact. This calculus is informed not only by the state's intrinsic preferences but also by the attitudes of other states with respect to the rule. Thus, in the sovereign immunity example, a state considering whether to switch considers the immediate benefits of switching and how much it values the rule, both of which are driven by its own preferences. But crucially, it also considers how many other states have already switched or are likely to do so, because even if it values absolute immunity, it makes less and less sense to incur shortterm costs to sustain the rule it if many others have abandoned it. The state must consider, too, the likelihood that its own decision will affect those of others. 104 See supra note 79. 105 In other words, the state's decision must be informed by an evaluation of other states' positions and the likelihood that they will maintain these positions in the future. This is where traditional CIL doctrine comes in. When the German Supreme Court is considering whether to adopt restrictive immunity, it cannot precisely weigh all the costs and benefits described above, but it can do what CIL doctrine prescribes: conduct a survey of state practice and opinio juris. If it finds that many states have already adopted restrictive immunity, the case for doing so will be stronger. In conducting its survey, the court will place greater emphasis on the practice and opinio juris of certain states. Under traditional CIL doctrine, the "most affected states"-in this context, major trading states and states in which many lawsuits are brought-have greater weight. Not coincidentally, these states are the ones whose decisions are most important to the incentives of the remaining states. 106 The court will also consider whether other states apply the rule consistently and universally, thus expressing an understanding that it is CIL, or only on a reciprocal basis, which might indicate they are playing a different game that may call for a different reaction. 107 In a word, our theory suggests that traditional CIL doctrine serves as a tool for actors involved in CIL determinations to assess prevailing practice among other states, which is relevant to their own decisions.
In this context, it is unsurprising that the views of states as to CIL often diverge; their determinations are made with a view not only to formal CIL doctrine but also to their own interests. Indeed, at any given time different states looking at the same corpus of practice and opinio juris may advance different conclusions as to the CIL rule. 108 Precise benchmarks for evaluating objectively the existence and content of CIL-such as quantitative measures of how many states must participate or how consistent the practice must be-have consequently proven impossible to define and apply, and traditional CIL doctrine is often criticized for its vagueness. 109 The fact that specific rules are often contested, however, and that CIL determinations cannot be reduced to mechanical rules does not mean that traditional CIL doctrine is meaningless or that "CIL is . . . a matter of taste." 110 In the rest of this part, we show that many aspects of traditional doctrine-the dual requirements of state practice and opinio juris, the role of 106 The court will also likely take a close look at states whose practice may be most important for Germany-such as its neighbors or major trade partners. 107 For example, if the court finds that other states enter into bilateral treaties granting each other immunity, it might conclude that it would be best to require foreign states to enter into such a reciprocal treaty with Germany in order to receive that benefit, rather than applying it to all as a CIL rule. 108 Thus, the early adopters of restrictive immunity, such as Belgium and Italy, supported their view of CILdespite the lack of widespread state practice and opinio juris-by citing each other's decisions, invoking fairness arguments, and arguing that a foreign state's sovereignty and dignity are not compromised by holding it liable in respect of its commercial activities. 622-25 (1932) . In a sense, they genuinely believed that their view of the CIL rule was the objective and correct one, and they were ultimately vindicated as other states followed their lead. Conversely, as late as the 1980s, Communist states like China and the Soviet Union actively resisted the ILC's efforts to codify restrictive immunity. They argued that the ILC disregarded the practice and opinio juris of many states and that the new doctrine was incompatible with fundamental principles of international law such as sovereign equality and independence. international courts in developing CIL, the relationship of treaties and CIL, and the persistentobjector doctrine-are consistent with our explanatory account. In many cases, our theory also provides new light on well-known doctrinal difficulties, either by helping to clarify them or by showing that areas of ambiguity are inherent in the CIL formation process and are likely to persist.
State Practice
The conventional view is that the formation of CIL requires two distinct elements to be established: state practice and opinio juris.
111 Nevertheless, despite the broad acceptance of this "two elements" doctrine, 112 there is substantial disagreement on the details. With respect to the first element, scholars have long debated what constitutes state practice; what volume, duration, and consistency of practice is required; and under what circumstances the practice of certain states should be attributed greater weight than that of others.
113 These debates are complicated by the fact that, although scholars have advocated many different answers to these questions, international courts and tribunals have been reluctant to make precise statements. For their part, states often appear to assess state practice opportunistically in the context of specific disputes or when arguing for a desired rule, without committing themselves to precise and consistent standards.
Our theory helps illuminate this phenomenon. As seen above, states determine their positions regarding specific CIL rules in light both of the available evidence of state practice and opinio juris, and of their own preferences and interests. It is unsurprising that their assessment of the latter influences the former. As a result, because in different situations their preferences and interests may point in different directions, maintaining precise and consistent standards is virtually impossible. 114 It would be wrong to infer, however, that CIL determinations by 111 See, e.g., CRAWFORD, supra note 83, at 23. 113 On these debates, see GOLDSMITH & POSNER, supra note 3, at 23-24; GUZMAN, supra note 2, at 185-86. 114 For example, in the case of state immunity, some states had low "thresholds" because they conducted relatively little state trading and placed a higher value on giving plaintiffs the ability to sue. These states insisted as early as the late nineteenth century that restrictive immunity was CIL, though they were a small minority at the time. Conversely, states that placed a high value on absolute immunity continued to insist it was CIL long after they themselves became the minority. The phenomenon is further complicated because, even for states that value the rule more or less equally, their evaluation might differ because they care about the practice of different foreign states. For example, even if France intrinsically valued restrictive immunity as much as Japan, it might switch much earlier because a larger proportion of its trade partners have already switched. Thus, although most observers would agree that the CIL rule shifted during that period, it is nearly impossible to elaborate rules to designate a single moment at which it shifted, as opposed to moments where individual states changed their views of the CIL rule. In addition, any rules that purported to identify with precision the moment when CIL rules change would not be followed consistently across different areas of CIL. This is because those states that have "low" thresholds in one area, such as immunity, and would therefore would insist on rules that allow CIL to change relatively easily may well have "high" thresholds in other areas, such as human rights, and therefore articulate more restrictive arguments in that context. states are arbitrary, because-taking a state's valuation of the cooperative CIL rule to be constant-the desirability of upholding that rule depends on a state's expectation that others, too, will uphold it in the future. Therefore, the more that foreign state practice supports such an expectation, the more relevant it will be. This evaluation is necessarily influenced by context and cannot easily be reduced to mechanical rules, but it is nevertheless crucial to the enterprise. Thus, while traditional legal doctrine appears inconsistent in simultaneously holding that state practice is a central element of CIL formation but also that the required type, volume, duration, and consistency of practice are a matter of appreciation in every case, this situation reflects an inherent element of the process.
Nevertheless, our theory provides a baseline for assessing some claims relating to state practice. For example, it has occasionally been argued that mere "verbal acts" by states, such as adopting a statute or decree claiming a twelve-mile territorial sea, should not count as state practice. Only physical acts, such as arresting foreign ships within that zone, should count.
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The intuition is clear: talk is cheap. A similar position is sometimes expressed in contemporary debates. Thus, in contesting the findings of a study of customary international humanitarian law by the International Committee of the Red Cross, U.S. officials argued that "the Study places too much emphasis on written materials, such as military manuals and other guidelines published by States, as opposed to actual operational practice by States during armed conflict."
116 Along similar lines, some earlier writers argued that only the practice of the branch of government formally entrusted with the conduct of foreign relations-typically, the executive-should count. 117 Here, the rationale seemed to be that since only that branch is authorized to bind the state to international legal obligations by treaties, it should also exclusively contribute to creating obligations through CIL. 118 Yet, it is clear that the value of state practice in predicting future behavior does not neatly follow these demarcations. For example, if state A's legislature adopts a statute that directs its courts to apply absolute immunity, that statute will undoubtedly inform other states' expectations of the rule that state A will follow in the future. To be sure, the weight of the statute in shaping expectations may vary based on several factors. It may carry more weight if the available evidence indicates that state A's courts consistently apply it, or that statutes in state A are difficult to amend or repeal. It may carry less weight if the statute discriminates among foreign states-on the basis of reciprocity or otherwise-or if the available evidence indicates that state Wolfke has argued along similar lines, although he allows that in certain cases such as the Truman Proclamation, "the certainty that the verbal acts will be followed by deeds is nearly absolute and may, therefore, be considered not only as evidence but even, for simplification, as elements of custom-generating practice itself." WOLFKE, supra note 112, at 41-42. 116 A's courts disregard the statute in their actual decisions or, more generally, that they lack independence and often render arbitrary or politically motivated decisions. Nevertheless, under the right circumstances, the statute should be much more probative than a single physical act, such as a navy captain releasing a foreign fishing vessel, unless the available evidence suggests that the act represents some durable policy on the part of the state. 119 Thus, our theory is consistent with the mainstream view that both verbal and physical acts can constitute state practice, 120 that acts of all branches of government count, 121 and that, in each case, probative value should be assessed as a matter of weight, rather than in terms of bright-line rules that exclude certain types of practice. 122 The theory is also consistent with the imprecision of the principles that govern the "density" of state practice required for CIL formation. While it is generally agreed that practice must be general and consistent, 123 just what these standards imply remains controversial, and precise definitions or rules have proven elusive. 124 In the end, as a leading textbook concludes, the "question of uniformity and consistency of practice is very much a matter of appreciation." 125 Indeed, different states, international courts, and scholars often come to opposite conclusions after reviewing the very same practice. As seen above, this situation may be inevitable, given that state determinations of CIL are informed both by the prevalence of the practice and by their interests, and therefore cannot be reduced to bright-line rules. 126 In this light, the various principles articulated by courts and scholars-for example, that practice must be extensive but need not be universal, 127 that it must be consistent but need not be completely uniform, 128 and that it must usually persist for some time although some CIL rules may form rapidly 129 -are heuristics that identify situations in which expectations of continued adherence are likely to arise among states, but they likely cannot be articulated more precisely.
Finally, another frequently articulated principle is that the practice of "specially affected states"-usually read as those states that are more actively engaged in the relevant practice, but sometimes equated with "powerful states"-carries more weight. 130 As seen above, this principle is consistent with our theory: when a state's practice in a given area touches the interests of many others, its adherence or defection from a CIL rule has a greater impact on whether other states are likely to continue following it. For example, a decision by a major importer or financial center to defect from absolute immunity has a much greater impact on the benefits that other states derive from the rule than the same decision from an economically isolated state. It may also be more influential among foreign courts and lawyers. Thus, the practice is highly relevant both to other states considering whether to adopt the new rule, and to international courts or scholars trying to determine the CIL rule that best reflects general state expectations of future behavior.
Opinio Juris
While state practice has given rise to significant debates, they pale in comparison to those concerning the second element, opinio juris. 131 As scholars have pointed out, fundamental conceptual problems abound in the notion that the formation of a CIL rule requires states to follow a certain practice "from a sense of legal obligation." 132 In an earlier era, scholars debated whether opinio juris meant that states had to consent to the rule-thus making CIL a tacit agreement-or merely to share a belief that the rule existed. 133 Most modern scholarship supports the latter view, 134 but important difficulties persist. It seems problematic to attribute such a belief to states, because they are composite entities that do not have beliefs in the strict sense.
135
It also seems paradoxical to require such a belief to exist for a rule to come into existence, because it is unclear why states would hold that belief unless the rule already existed. The precise definition of . . . the psychological element in the formation of custom, the philosopher's stone which transmutes the inert mass of accumulated usage into the gold of binding legal rules, has probably caused more academic controversy than all the actual contested claims made by States on the basis of alleged custom, put together.
THIRLWAY, supra note 112, at 47. 132 THIRD RESTATEMENT, supra note 1, §102(2).
From a more practical perspective, doctrinal debates revolve around the exact role of opinio juris in the formation of CIL. The mainstream view is that in order for a CIL rule to exist, opinio juris must exist alongside state practice and must be established by adequate evidence.
137 Some scholars argue, however, that opinio juris should be presumed from sufficiently dense and consistent state practice, 138 or even that it is not required at all. 139 Conversely, some scholars argue that opinio juris on its own can suffice to create CIL, at least in some circumstances. 140 Still others have combined these two theories to suggest that CIL rules exist on a "sliding scale," with some strongly supported by practice and requiring little evidence of opinio juris, whereas others supported by strong opinio juris may come into being despite little or inconsistent state practice. 141 Scholars also disagree on what counts as evidence of opinio juris, especially in relation to UN General Assembly resolutions and other nonbinding acts of international organizations.
Our theory sheds light on some of these debates. First, on a conceptual level, it clarifies the somewhat mysterious "subjective" or "psychological" aspect often attributed to opinio juris. In our theory, what matters is how states believe others will behave in the future. When state acts are accompanied by explicit claims that the practice is required or permitted by law-for example, a domestic court decision holding that restrictive immunity is CIL-other states will expect the state to follow the same practice toward them in the future, thereby affecting their own calculations of the policy that they should follow. By contrast, state practice that is unaccompanied by legal claims is less likely to create such expectations. In other words, evidence of opinio juris is important because it invokes shared legal understandings of CIL that communicate that the state expects to follow the rule consistently and on a nondiscriminatory basis. This implicit commitment shapes the expectations of other states, which, in turn, inform their future decisions. 142 It is a costly signal for the state to send, because to maintain its credibility, the state will have to follow the announced rule even toward states that do not follow it. Importantly, this effect can occur regardless of whether the claim reflects a subjective belief on the part of the state that the rule exists or a tentative commitment to abide by the rule in the hope that others will also adopt it. Thus, there is no paradox in requiring opinio juris for a CIL rule to emerge, if that is understood as evidence that states following the practice have claimed that it reflects a CIL rule. 143 This claim matters in and of itself because it shapes expectations about a state's behavior than can, in turn, shape how others behave.
Second, our theory explains the mainstream view that state practice alone is usually insufficient for CIL formation. Although states may infer that a state will continue acting in the future as it has done in the past, the inference should be significantly stronger when it is accompanied by evidence that the state recognizes a legal obligation to do so. After all, a state's decision to refrain from claiming that its practice reflects a CIL rule may be motivated precisely by its desire to preserve its freedom to act otherwise in the future. The state may also believe that the relevant area would be more effectively governed by reciprocal rights and obligations, and therefore that legal commitments in that area should be created by treaties rather than CIL. In any event, the assessment of a state's commitment to a particular practice or course of conduct depends on the context. In some circumstances, a state's adoption of a policy toward other states that is clearly intended to be durable and universal may support expectations consistent with CIL, even if the state does not explicitly articulate the rule as CIL. For example, a state may adopt a domestic statute that instructs courts to apply absolute immunity to all foreign states. If the preamble states that absolute immunity is CIL, there is direct evidence of opinio juris. Even without such a statement, however, the decision to adopt a persistent and universal policy about immunity-especially against the background of a well-known debate between absolute and restrictive immunity-will likely create similar expectations on the part of others. 144 From a doctrinal perspective, it would be reasonable to infer opinio juris in such circumstances. 145 Third, our theory also explains why opinio juris alone is generally considered insufficient to establish a CIL rule. Although freestanding expressions of opinio juris may have some value in predicting future adherence to the rule, in many cases that value will be relatively weak. After all, states often express purported rules that are purely aspirational in nature and not consistently followed in practice. 146 Likewise, states that defect opportunistically from a CIL rule often attempt to minimize the precedential impact by insisting that their actions are based on a limited exception but that they continue to recognize the rule generally. It may be that such self-serving assertions reduce the impact of the defections on other states' expectations of future compliance, at least relative to a breach accompanied by a clear statement denying that the CIL 142 The same fundamental idea is expressed in Mendelson, supra note 90, at 188. 143 This understanding is consistent with modern doctrine to the effect that what matters are objectively verifiable claims or statements, rather than some inquiry into the subjective beliefs of actors. See, e.g., International Law Association, supra note 109, at 33; THIRLWAY, supra note 112, at 54; WOLFKE, supra note 112, at 47; Cheng, supra note 140, at 36; Norman & Trachtman, supra note 6, at 570; Swaine, supra note 6, at 615; Michel Virally, Sources of International Law, in MANUAL OF PUBLIC INTERNATIONAL LAW 116, 134 (Max Sørensen ed., 1968). 144 See Akehurst, supra note 87, at 3. 145 See, for example, the ICJ cases cited supra note 138. 146 See Kelly, supra note 3, at 487; Reisman, supra note 3, at 137.
rule exists. This may be what the ICJ had in mind in its controversial statement in the Nicaragua case:
If a State acts in a way prima facie incompatible with a recognized rule, but defends its conduct by appealing to exceptions or justifications contained within the rule itself, then whether or not the State's conduct is in fact justifiable on that basis, the significance of that attitude is to confirm rather than to weaken the rule.
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At some point, however, actions will speak louder than words: violations will undermine the purported CIL rule, no matter what expressions of opinio juris accompany them, because they will reveal that the rule is a poor predictor of actual behavior. Likewise, despite theories of "instant customary law" based on collective expressions of opinio juris through the UN General Assembly, 148 states and courts have been reluctant to recognize such resolutions as reliable indicators of CIL except in very limited circumstances. 149 This reluctance is unsurprising, because such statements are often detached from any domestic steps to implement them in practice.
In sum, our theory supports the salient elements of mainstream contemporary accounts of opinio juris. As a general rule, state practice and opinio juris together give rise to greater expectations of future consistent and nonreciprocal compliance with a CIL rule, because they invoke shared legal understandings to that effect backed by concrete actions. Hence, our theory explains the persistence of the "two elements" doctrine and argues against proposals to fundamentally modify it by abandoning the opinio juris requirement 150 or the requirement of state practice.
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International Courts
So far, our discussion of CIL has emphasized the traditional elements of state-generated practice and opinio juris. Because the actions of national courts may contribute to both these elements, they often play a central role in the CIL formation process. 152 Many countries, for example, have adopted the restrictive immunity doctrine through national judicial decisions. CROSS 175, 180 (2005) . 148 See GUZMAN, supra note 2, at 200 -01; Cheng, supra note 140. 149 See, e.g., Texaco Overseas Petroleum Co. v. Libyan Arab Republic, 17 ILM 1 (1978) (Dupuy, sole arb., 1977) (finding that UN resolutions on the legality of expropriation passed by a large majority did not reflect CIL because that majority was not sufficiently representative, and that an earlier resolution more consistent with preexisting practice and opinio juris remained the more accurate statement of CIL); Legality of the Threat of Use of Nuclear Weapons, supra note 112, para. 71 (finding that repeated UN resolutions declaring the use of nuclear weapons to be illegal "fall short of establishing the existence of an opinio juris on the illegality of the use of such weapons"). But see Military and Paramilitary Activities in and Against Nicaragua, supra note 73, paras. 188 -91 (relying on UN General Assembly resolutions to support its finding that the UN Charter principles regarding the use of force are CIL); International Law Association, supra note 109, at 57-59 (proposing that some General Assembly resolutions may be rebuttable evidence of CIL, but under strict conditions). 150 See International Law Association, supra note 109. 151 See GUZMAN, supra note 2, at 201-04. By contrast, the prevailing view is that the decisions of international courts do not count as state practice for purposes of CIL formation 153 and do not generate binding precedents. 154 More generally, according to Article 38 of the ICJ Statute, judicial decisions are mere "subsidiary means" for ascertaining international law. 155 The decisions of international courts are nevertheless widely recognized as playing an important role. 156 And as Rosalyn Higgins has noted, "Far from being treated a subsidiary source of international law, the judgments and opinions of the [International Court of Justice] are treated as authoritative pronouncements upon the current state of international law." 157 Indeed, some have argued that international courts may short-circuit the CIL process by prematurely condemning breaches that might otherwise have been recognized as creating new rules. 158 Although our theory focuses primarily on the role of states, it illuminates the contribution of international courts to CIL. Under our theory, the behavior of states-and, in particular, their adherence to, and compliance with, a CIL rule-is shaped by their expectations concerning the future behavior of others. In that context, international courts can affect state behavior and expectations, thereby having an indirect impact on CIL, by offering a focal point for settlement that helps states choose among multiple equilibria. 159 Moreover, to the extent that international court decisions influence subsequent determinations of CIL by courts and other state actors, they should also inform the expectations of states as to how others will behave. These expectations, in turn, can buttress or undermine a CIL rule. 160 The influence of international court decisions is most pronounced under the "sincere application" mechanism discussed earlier, in which courts and other state actors make CIL determinations based on good faith appreciation of prevailing state practice and opinio juris. 161 In that context, international decisions can create or reinforce a common understanding among states that an area is governed by CIL and therefore that other states are likely to act in a consistent and nonreciprocal manner. Also, if a state believes that at least some other states are applying CIL sincerely and are therefore likely to follow the international decision, this belief will affect its expectations of future behavior. 162 Finally, to the extent that retaliation and reputation play a role in sustaining a CIL rule, a decision affirming the rule signals to states that they will more likely incur such consequences if they defect, whereas a decision finding that the rule has disappeared or changed reduces these costs and encourages further defections. 163 In the case of sovereign immunity, the ICJ was not called upon to decide whether absolute or restrictive immunity was CIL during the transition period. If that had happened, however, the decision likely would have had a substantial impact on further developments. If the ICJ had decided that restrictive immunity was then CIL, it would likely have influenced future decisions of domestic courts, and states deciding whether to switch would have predicted that other states were more likely to switch in the future. It would thus have been less attractive for states to uphold absolute immunity, even if they valued that norm. But if the court had reaffirmed absolute immunity, it would have made states more confident that other states would continue upholding the rule, therefore making it more rational to continue upholding it themselves. Importantly, because state practice and opinio juris varied among states, it would have been difficult for the ICJ to determine objectively what the CIL rule actually was. More generally, CIL rules are often contested when international courts are called upon to decide on them. 164 Given the above, the ICJ does have the capacity to influence the development of CIL, and it possesses some discretion to do so in order to advance rules that it believes to be normatively desirable. International courts have, indeed, sometimes taken the lead in accelerating the emergence of new CIL rules. In S.S. "Wimbledon,"
165 the Permanent Court of International Justice arguably accelerated the development of a CIL rule-free passage through major canals connecting areas of open seas-that had only weak support in practice and opinio juris up to that point. The ICJ arguably does the same in many cases where it simply affirms the existence of a CIL rule without a thorough review of practice and opinio juris. 166 In other cases, international courts have been less willing to give impetus to contested changes in CIL. Thus, in Jurisdictional Immunities of the State, the ICJ refused to recognize a jus cogens exception to state immunity despite some state practice and opinio juris to the contrary. 167 That decision will certainly slow down and perhaps stop the emergence of a new exception that, if the ICJ had not 162 This effect will be stronger if the decision comes from a court that has more legal and institutional ability to impose its decisions within the relevant national legal system. For instance, from the perspective of a third state, a decision of the European Court of Justice or the European Court of Human Rights adopting a CIL rule significantly increases the likelihood that the states subject to their respective jurisdiction will uphold the rule in the future. 163 International court decisions may also affect state behavior through other channels. For example, Helfer and Slaughter argue that they can mobilize domestic constituencies that press their governments for compliance with international law. ) (refusing to recognize universal jurisdiction for grave violations of international humanitarian law and exceptions to head of state immunity despite some national court decisions to the contrary); Legality of the Threat of Use of Nuclear Weapons, supra note 112 (declining to find a CIL rule prohibiting the threat or use of nuclear weapons); North Sea Continental Shelf, supra note 56 (declining to find that the equidistance rule for continental shelf delimitation has become CIL).
been called upon to decide the issue, might have become CIL through the accumulation of state practice. 168 In sum, even in the absence of formal stare decisis in international law, it matters whether international courts are conservative or pathbreaking in their interpretations of CIL. This position is consistent with the widely shared notion that the ICJ and other international courts have the ability to guide the development of CIL.
169 However, this effect should not be exaggerated. Unlike domestic appellate courts, which often play a similar function, the ICJ has a small caseload, does not consistently have jurisdiction over disputes in which a particular CIL rule is invoked, and does not control the timing of the cases brought before it. Much the same can be said of other major courts and tribunals, although the rise of more routine international adjudication in permanent courts like the European Court of Human Rights, the W TO's Appellate Body, and the International Criminal Court may be changing this situation. 170 
Treaties and CIL
Another long-standing debate concerns the relationship between treaties and CIL-in particular, the circumstances in which treaties may contribute to the formation of general CIL rules. As noted above, a fundamental principle of treaty law is that treaties create rights and obligations only for their parties: "A treaty does not create either obligations or rights for a third State without its consent."
171 Yet, the Vienna Convention on the Law of Treaties recognizes that this principle does not preclude "a rule set forth in a treaty from becoming binding upon a third State as a customary rule of international law, recognized as such." 172 Likewise, the Third Restatement provides that "[i]nternational agreements . . . may lead to the creation of customary international law when such agreements are intended for adherence by states generally and are in fact widely accepted."
173 International courts and tribunals also recognize that possibility, 174 as do leading scholars. 175 Thus, traditional doctrine recognizes that treaties may not only declare or codify existing CIL-as they often do-but also lead to the formation of new CIL rules binding even on states that are not parties to the treaty.
Despite widespread agreement that treaty provisions may lead to new CIL rules, the transformation process is fraught with theoretical and practical difficulties. Most courts and scholars agree that the general conditions for CIL formation apply: the purported rule must be supported by state practice and opinio juris-which must establish that states consider it to be legally obligatory independently of the treaty. 176 However, identifying satisfactory evidence of these elements is difficult. The practice of the parties is inherently ambiguous: the act of signing or ratifying the treaty could be read as supporting either the existence or nonexistence of a CIL rule, 177 and the parties' subsequent behavior may simply reflect compliance with the treaty rather than with a CIL rule. 178 Indeed, some scholars argue that the practice of the parties should be disregarded altogether. 179 Most authorities allow that such practice may contribute to CIL formation, but only if accompanied by opinio juris that the rule is binding as CIL independently of the treaty. 180 In practice, evidence to this effect is often scant and ambiguous. 181 The alternative is to rely on the practice of nonparties that follow the rule. That practice is also inherently ambiguous, however, because it might be motivated by many considerations other than compliance with CIL. 182 Here again, the problem can theoretically be solved by direct evidence of opinio juris, 183 but that inquiry is often hindered by the scarcity of evidence, a problem exacerbated when the relevant treaty is widely ratified. 184 The inquiry is further complicated by disagreement regarding the interpretation of the ICJ's statement that in order to lead to CIL, a treaty provision must have a "fundamentally norm-creating character."
Our theory helps overcome some of these difficulties. As seen above, most treaty obligations are explicitly reciprocal: they apply only among the parties and incorporate provisions and institutions that facilitate targeted punishment. CIL obligations, by contrast, reflect shared expectations that states will abide by them universally toward all other states and consistently over time. Although these two kinds of obligations are usually clearly distinct, there is a potential intersection: if a treaty creates expectations consistent with CIL on the part of other states, it may support the emergence of a CIL rule. In particular, if a treaty commits its parties to apply a rule universally-that is, even to states that are not parties to the treaty-it is more likely to create expectations of cooperative behavior by third states and therefore to be recognized as CIL. This effect may arise either explicitly or implicitly, and therefore likely varies based on the nature of the treaty obligations. Thus, by turning attention away from the search for explicit statements of opinio juris, and toward the nature of the substantive obligations themselves and the way they are implemented domestically, our theory helps overcome the theoretical and practical difficulties involved in identifying which treaty obligations lead to CIL.
In practice, several elements may make a treaty obligation more likely to be recognized as CIL. First, as recognized by traditional doctrine, explicit statements are important: if a treaty expressly states that some or all of its provisions are declaratory of CIL, it expresses the parties' understanding that the resulting rights and obligations apply not only to the parties but also to third states. 186 Likewise, provisions that purport to bind nonparties-such as the articles of the UN Convention on the Law of the Sea (UNCLOS) that impose obligations on all statesexpress a similar understanding. 187 In some circumstances, the travaux préparatoires may also express the parties' view that certain provisions reflect CIL. 188 In all these cases, the statements are likely to raise expectations on the part of third states that the parties will apply the relevant rights and obligations to them. Indeed, "[i]n relations between a party and a non-party to the treaty, the party may be called upon to conform its conduct to its past assertions of the law or risk being charged with inconsistency and irrationality in its application of law." 189 In turn, such expectations may support third states' own decisions to adhere to the CIL rule, even in circumstances where they are unwilling to join the treaty. 190 It is important to note, however, that statements are unlikely to suffice by themselves: if the parties do not act in accordance with the purported rule in their relations with third states, any expectations that might otherwise have arisen will be defeated, and the rule is unlikely to be recognized as CIL. 191 Second, even without express statements that a treaty provision reflects CIL, the nature of the obligations it creates may lead to expectations that support the formation of a CIL rule. As 186 See Baxter, supra note 175, at 38 ("[T]he very fact that the parties acknowledge rules to be rules of customary international law indicates their willingness to apply those rules in relations not governed in strict law by the terms of the treaty."). 187 See, e.g., UN Convention on the Law of the Sea, supra note 87, Art. 137 (providing that "No State shall claim or exercise sovereignty or sovereign rights over any part of [the seabed and ocean floor and subsoil thereof ] or its resources . . . ."). See generally Dinstein, supra note 74, at 332-33. 188 See Baxter, supra note 175, at 42; Dinstein, supra note 74, at 361-62. But often it is unclear whether the provisions of a treaty purport to codify CIL or to develop it. Even the ILC does not consistently adhere to the distinction between "codification" and "progressive development" in its statute. See VILLIGER, supra note 175, at 187; Baxter, supra, at 41. 189 Baxter, supra note 175, at 55. 190 For example, they might disagree with other substantive or procedural provisions of the treaty. 191 See Dinstein, supra note 74, at 378 -79; Villiger, supra note 175, at 187.
seen above, treaties usually create rights and obligations limited to the parties, as is manifestly true of most bilateral treaties. While scholars assert that bilateral treaties may in theory contribute to CIL formation, 192 in practice such treaties usually reflect strictly reciprocal bargains that create no expectations of similar treatment for third states. 193 That is why even widespread networks of bilateral treaties such as extradition, taxation, and trade agreements almost never give rise to CIL. 194 Even in multilateral treaties, many provisions enshrine negotiated reciprocal bargains. For example, when a state joins the General Agreement on Tariffs and Trade and lowers its tariffs for other members, third states do not therefore expect similar privileges. On the contrary, the regime is explicitly premised on discrimination between members and nonmembers, and the latter expect to be excluded; if they want the rights and obligations of the treaty, they need to become parties. Thus, treaty provisions that are premised on a quid pro quo between specific state interests, or are linked to other concessions so that they cannot be extracted in isolation, are unlikely to be recognized as CIL. 195 Some multilateral treaties, however, establish rules that are meant to apply universally. Even if such "lawmaking" treaties do not purport to codify existing CIL, to the extent that they create expectations on the part of third states that the same rights and obligations will apply to them, they may support the formation of CIL. 196 For example, UNCLOS created various new legal frameworks, such as the 200-mile exclusive economic zone (EEZ). As a matter of treaty law, the relevant provisions would bind only the parties. Nevertheless, it was clear that these provisions would not apply only among them. States that joined UNCLOS did not typically exclude other parties from their EEZs while letting nonparties exploit them, nor would they refuse to recognize EEZ claims by nonparties. As a result, nonparties expected to be subject to the same rights and obligations as parties, and increasingly so as more states joined UNCLOS. These expectations pointed toward recognizing the relevant provisions as CIL. Indeed, the ICJ, leading scholars, and important nonparties soon acknowledged them as such. 197 Similarly, some treaties establish obligations for which discrimination is impossible. For example, a treaty obligation not to commit genocide or torture against a state's own citizens cannot be applied only for the benefit of the other parties; nonparties cannot be excluded from the benefit of the parties' compliance. 198 In all of the above situations, even without any explicit statements of opinio juris, the treaty provisions are likely to raise expectations on the part of other states that go beyond the reciprocity associated with ordinary treaty obligations. 199 To be sure, the treaty may incorporate features that strengthen the rule, such as more precise obligations, reciprocitybased enforcement, and dispute resolution. Compliance may consequently be more robust among parties than when nonparties are involved. 200 Widespread participation in the treaty, however, may lead others to accept the rule as CIL.
This account illuminates the ICJ's controversial passage in North Sea Continental Shelf, which stated that in order to give rise to CIL, the provision must "be of a fundamentally normcreating character such as could be regarded as forming the basis of a general rule of law." 201 Although the exact meaning of this phrase is debated, it appears to require that the rule be articulated in general terms, so as to potentially be universally binding. 202 In that case, the ICJ held that several features of the equidistance provision cut against its norm-creating character: it was secondary to parties' primary obligation to agree on a delimitation; it was subject to modification in "special circumstances," and states could make reservations. 203 Scholars have criticized this passage, arguing that these facts could be consistent with a CIL rule; for example, the possibility of contracting out by special agreement is inherent in most CIL. 204 Although the assessment will differ depending on the context, the ICJ's basic insight is correct: all these features weaken a treaty provision's claim to universality and therefore decrease the likelihood that it will create expectations that would support adherence by third states. More generally, the presence of flexibility provisions often suggests that a rule is reciprocal and case specific rather than universal. Conversely, a rule that has limited or no flexibility, such as the basic prohibition in the Convention Against Torture, has a stronger claim to CIL status. 205 Here again, however, practice is important: if the parties do not actually comply with the rule-especially in their relations with third states-its claim to CIL status will be much weaker. 206 Third, the nature of the domestic implementation of treaty provisions may create or reinforce expectations consistent with CIL. Even if a treaty obligation could theoretically be implemented by discriminating among foreign states, in some cases states do not, in fact, discriminate. For example, if a party to UNCLOS implements its treaty right to claim an EEZ by passing domestic legislation, it may be impractical to incorporate exceptions that carve out nonparties. More generally, if a treaty provision is incorporated into domestic law in such a way that it is implemented consistently and on a nondiscriminatory basis, the resulting incentives for third states become similar to those we described for CIL. 207 This phenomenon helps explain the uncertainty that surrounds the impact of the network of BITs on CIL. As noted above, bilateral treaties generally reflect specific bargains and do not give rise to expectations consistent with CIL. BITs may be significantly different, however, from other networks of bilateral treaties. Extradition, tax, and trade treaties can usually be implemented relatively easily so as to exclude third-state nationals from their benefits. By contrast, some BIT obligations are difficult to implement in that way. For example, if state A enters into a BIT with state B that requires state A to maintain a stable regulatory framework for investors, it may be difficult to provide this benefit to state B investors without providing it also to state C investors. The reason is that a stable regulatory framework has to be implemented through generally applicable measures, such as reforming the regulatory process, reinforcing judicial review, or fighting corruption. As a result, such provisions may give rise to expectations on the part of third states that they will also benefit from the protection, supporting the emergence of CIL. 208 Conversely, it is rarely, if ever, argued that BIT provisions that are inherently reciprocal-such as access commitments-give rise to CIL. 209 
Persistent Objectors
Virtually all international lawyers agree that once a general CIL rule emerges, it is binding even on a state that has not expressly consented to it or participated in the relevant practice. 210 Most authorities, however, recognize an exception under which a state that has persistently objected to a new rule during its formation is not bound by that rule, even once it is otherwise established as CIL binding on all states. 211 This "persistent objector doctrine" has been central to voluntarist theories of international law, as it reconciles the fact that CIL rules routinely emerge without the express consent of every state with the notion that all international law is ultimately based on state consent. 212 In such voluntarist accounts, states are said to implicitly consent to be bound by the emerging rule unless they object in a timely and persistent manner.
Scholars have challenged the persistent objector doctrine on several grounds. 213 They have pointed out that only a handful of international judicial decisions support it and that in each case the relevant statements can be characterized as mere obiter dicta. For example, in the widely cited Fisheries Jurisdiction case, the ICJ first rejected the United Kingdom's argument that the "ten-mile rule" limiting straight baselines across bays was general CIL; only after doing so did the court add that in any event such a rule would be inapplicable against Norway as it had consistently objected to it. 214 Likewise, few, if any, states have successfully invoked the doctrine to exempt themselves from obligations imposed by general CIL rules. 215 The example of China's steadfast resistance to restrictive immunity illustrates the limits of the persistent objector doctrine. In 2009, the Chinese Ministry of Foreign Affairs reaffirmed in a statement to a Hong Kong court that the "consistent and principled position of China is that a state and its property shall, in foreign courts, enjoy absolute immunity . . . and has never applied the so-called principle or theory of 'restrictive immunity'. . . . This principled position held by the Government of China is unequivocal and consistent." 216 Indeed, Brownlie's Principles of Public International Law explicitly cites China's position as an example of persistent objection. 217 What benefit-if any-does China derive from this purported persistent objector status? Of course, it can continue to grant absolute immunity to other states in its own courts, but it needs no special exemption to do so; it is merely granting foreign states more protection than is required by CIL. The crucial question is whether China can rely on its persistent objector status to demand that other states continue to grant it absolute immunity. No evidence suggests that China has been successful in doing so. 218 Consistent with our theory, states that have adopted restrictive immunity do not make exceptions based on the defendant's purported persistent objector status. To be sure, China can insist that a failure to recognize the exception violates international law; it can lodge diplomatic protests; and it can threaten various forms of retaliation. But this approach is costly and becomes less viable as more states adopt restrictive immunity-which is likely why China has signed the UN convention on jurisdictional immunities 219 and is now considering domestic legislation that would incorporate restrictive immunity. A similar phenomenon took place concerning the law of the sea. As seen earlier, major naval powers resisted coastal states' claims to more extensive areas of territorial sea and to exclusive fishing zones, but those efforts were ultimately futile. 220 The United Kingdom even brought a case in the ICJ against Iceland's claim to a fifty-mile exclusive fisheries zone, and the court held that the new zone was not opposable to the United Kingdom. 221 Despite this victory, Iceland continued to exclude British fishing vessels from its claimed zone, and the United Kingdom eventually accepted broader fishing zones.
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In all these cases, the persistent objector doctrine was of little benefit to the purported objectors. Other states changed their positions as to the state of CIL-from absolute to restrictive immunity, and from the three-mile territorial sea to more extensive coastal state control-and, as predicted by our theory, applied the new rule uniformly to all foreign states. Because the states that adopted the new rule did not carve out an exception for states that persistently objected, the latter found themselves suffering only disadvantages from their positions. They could not claim the benefit of the new rule (for example, claim their own exclusive fishing zones) without undermining their positions, but their persistent objector status did not effectively exempt them from application of the new rule by other states. In such circumstances, once it was clear that their resistance would not prevent the emergence of a new general rule, the only sensible option was to join the fold. In sum, our theory explains why, though lawyers may value the persistent objector doctrine as a rhetorical resource and for its theoretical role in reconciling CIL formation with state consent, the doctrine is, in fact, of limited practical significance. 223 There are special circumstances in which the persistent objector doctrine might appear more significant, but upon closer examination its role remains marginal. First, the objecting states may be successful in preventing others from applying the new rule. For instance, if the U.S., UK, and Japanese navies had consistently and successfully defended their states' fishing vessels within the purported exclusive zones of other states, they would have effectively prevented the new rule from being applied against them. This kind of enforcement, however, is likely to be very costly and infrequent. Also, most international lawyers would not characterize such an outcome as an application of the persistent objector doctrine but as one in which states successfully prevented the purported new CIL rule from emerging at all. Second, in some cases-such as for most human rights CIL norms-other states may not have the ability to withhold the benefit of the "old" rule from the persistent objector. For example, suppose that a general CIL rule prohibiting the death penalty were to be widely accepted. A state that persistently objected could continue applying the death penalty within its own territory, invoking its persistent objector status. Other states could not prevent it from doing so except at great cost, which may give the impression that the state indeed benefits from an exception to the rule because of its objector status. However, other states could denounce the objector's actions, complain before international tribunals and review mechanisms, and perhaps even try its officials in their own courts. If acceptance of the new rule was sufficiently widespread, they could argue that it had attained jus cogens status, thus defeating the persistent objector doctrine. In such a case, even though the violation might continue indefinitely, the consequences for the objector would not be much different from those that attach to violation of
III. SCOPE OF PRECEDENTIAL CONCERNS
In parts I and II, we described how our theory illuminates CIL formation, change, and compliance, as well as some salient aspects of traditional CIL doctrine. In particular, we have drawn on long-standing CIL rules such as foreign state immunity and the law of the sea to illustrate the role of precedential concerns. CIL is a diverse phenomenon, however, which raises the question whether our theory applies to other areas. In this part we briefly explore three such areas-wartime CIL rules, the use of force, and human rights-and suggest that, consistent with our theory, precedential concerns play an important role.
Wartime CIL Rules
Goldsmith and Posner point to several examples of wartime CIL rules that were implemented inconsistently and often breached. Thus, they argue that the "free ships, free goods" rule that protected neutral shipping during pre-World War I conflicts was often violated opportunistically, except when enforced by threats of retaliation by strong powers. For example, Britain repeatedly breached the rule during the Boer War by arresting neutral ships carrying supplies to the insurgency, and stopped only when Germany and the United States threatened to retaliate. 224 Goldsmith and Posner conclude that the purported general CIL rule did not truly exist; at most, bilateral cooperation was sometimes sustained by threats. 225 Consistent with our theory, Goldsmith and Posner do not give examples of direct reciprocity; instead, they argue that states generally did not comply with the rule and that they did comply only when threatened with retaliation. In itself, this argument does not undermine our argument: no reasonable CIL theory implies that CIL rules are never violated or that all CIL rules remain stable. In our theory, incentives arising from precedential concerns must be weighed against short-term incentives to defect, and even those states that might prefer the rule to survive may defect if the stakes are sufficiently high. 226 Indeed, precedential concerns appear to have played a role in the "free ships, free goods" rule, but they were insufficient to prevent defection. Even states that ultimately seized neutral ships in violation of the "free ships, free goods" rule did not openly reject that rule; indeed, they virtually always announced their adherence to it at the outset of conflict. 227 When they did violate it, they attempted to hide the breach or argued that it was permitted under a limited exception-for example, because the ships were carrying contraband. Such claims may simply have been attempts to avoid retaliation, but it is unlikely that the enemy was fooled by them. The claims were more likely motivated by a desire to avoid undermining a general rule that the state may have wanted to invoke in a future conflict. Yet, as predicted by our theory, eventually actions spoke louder than words: repeated violations of the rule, culminating during World War I, led to its demise. a human rights CIL norm in the absence of the persistent objector doctrine. Thus, it is unclear that the objector would derive any real benefit from invoking the doctrine. 224 GOLDSMITH & POSNER, supra note 3, at 45-54. 225 Id. at 54. 226 More precisely, on one side of scale are the short-term benefits of defecting; on the other, the costs, including precedential concerns and also any expected costs of retaliation and reputational loss. 227 See GOLDSMITH & POSNER, supra note 3, at 46.
More generally, the features of particular issue areas and the context of decisions likely influence the strength of precedential concerns. For instance, a state at war is more likely to look for the most advantageous short-term move and to be less concerned about long-term consequences such as setting a bad precedent or harming its reputation. And high-level military and executive officials may be less constrained in their ability to make decisions on a case-by-case basis and to implement strategies based on reciprocity or retaliation. 228 This may explain why wartime CIL rules of the sort described by Goldsmith and Posner were more likely to be followed when precedential concerns were supplemented by short-term costs, such as credible threats of retaliation by a powerful state. 229 Nevertheless, while precedential concerns may loom larger when CIL rules are enforced in peacetime by courts and other legal actors, this does not mean that they are absent in wartime. Military and executive officials may also be concerned about the long-term costs of undermining a CIL rule. In addition, even these actors face legal and bureaucratic constraints that make it difficult to discriminate or to rapidly change policy. 230 Therefore, even for wartime rules, the default position may be adherence to the state's position on CIL except in cases where the short-term stakes are especially high.
Use of Force
It is generally acknowledged that the prohibition on the use of force in the UN Charter has become CIL. 231 The self-defense exception to this prohibition might seem inconsistent with our theory, as it contemplates a form of reciprocal self-help on the part of states. Self-defense, however, does not involve direct reciprocity, in which a state may be deprived of the reciprocal benefit of the rule in response to a breach. A state that illegally uses force against another retains its right to be free of use of force by others. The CIL rule is universal and nonreciprocalunlike, for example, a trade commitment, for which the reciprocal deprivation of benefits is considered a permissible response to a breach. 232 Instead of reciprocal deprivation, the self-defense exception contemplates direct action to counteract the breach and possibly to prevent or deter further breaches. In such cases, self-defense is best understood as a form of retaliationwhich, though a costly measure for the state exercising it, is intended to bring the violator back into compliance or to sustain the credibility of future responsive actions. As discussed above, the need for retaliation is unsurprising in wartime circumstances, as the short-term stakes are often high, and precedential and reputational incentives may be insufficient to uphold the rule. The risks of escalation are obvious, however, which may be why states have developed a body 228 The fact that these two sets of circumstances are often present at the same time is not coincidental. When states expect to face situations in which the ability to make case-by-case decisions and enforce CIL rules through reciprocity and retaliation is valuable, they will tend to entrust these decisions to institutions capable of doing so. 229 Our claims with regard to retaliation are modest. States do on occasion retaliate against violations of CIL norms, just as they retaliate against other actions that they wish to punish or deter. Yet, as seen above, the status of a norm as CIL does not necessarily make retaliation more likely, nor does CIL mitigate some of the undesirable effects of retaliation, such as the risk of escalation. Thus, although we believe that for most CIL rules, cooperation is unlikely to be sustained solely by retaliation, the use of retaliation and its playing a greater role for some CIL rules than for others do not undermine our account. 230 See supra notes 63-64; Stephan, supra note 152, at 201-02. 231 See THIRD RESTATEMENT, supra note 1, §102 cmt. k. 232 Indeed, it is widely seen as jus cogens. One of the implications is that, outside of self-defense, force may not be used as a countermeasure against a breach of international law. ILC Articles on State Responsibility, supra note 40, Art. 50(1)(a).
of law specifically circumscribing the use of force in self-defense, rather than relying on the more general rules on countermeasures.
Human Rights
CIL rules have evolved in the area of human rights. Unlike in other areas, payoffs on human rights issues are not obviously interdependent: states are not directly harmed when others defect from human rights norms, and do not have greater incentives to defect because others are defecting. As a result, states have little reason to fear reciprocity or retaliation. 233 Reputational sanctions are also attenuated, at least if reputation for human rights compliance is segmented from other issue areas. 234 In this context, one might expect that states will show little or no concern about setting a dangerous precedent.
Nevertheless, human rights CIL rules seem to show patterns of behavior that are consistent with our theory. CIL human rights obligations are almost always characterized as universal and nonreciprocal in nature. 235 The ILC Articles specifically prohibit states from suspending fundamental human rights obligations as a countermeasure against breaches by other states of any obligations. 236 In practice, reciprocity is virtually never observed. States do not breach their human rights obligations in response to breaches by others. While retaliation sometimes occurs in the form of economic sanctions or even military action, it is rare, targets only the most egregious violations (for example, regarding apartheid, Kosovo, and Libya), is often selective, 237 and is hampered by serious collective action problems. Thus, as with other CIL rules, reciprocity and retaliation play a minor role in human rights CIL.
That said, many states appear to be preoccupied with precedent. The precedential effects of defection are frequently raised as primary objections when incentives to defect arise. For example, one of the most frequently heard arguments in advanced democracies against using torture in a "ticking bomb" scenario is that it will "establish a dangerous precedent and openly acknowledge that no rules are absolute." 238 Thus, allowing even limited uses of torture in circumstances that may seem legitimate to some could result in a new rule in which, like the CIL rule of immunity, the prohibition on torture would be relative rather than absolute. When states do defect, they attempt to deny or hide breaches. And when doing so is not possible, they attempt to minimize the precedential consequences by arguing for narrow exceptions to the rule, such as a public emergency. 239 Given the apparent lack of interdependence, how can this concern with precedent be explained?
While human rights violations abroad only sometimes directly affect the material economic interests of states, a subset of states nonetheless behaves as if promoting human rights abroad is indeed in their national interest, perhaps because they have internalized norms or for domestic political reasons. These "steward states" 240 act as if their national interests are negatively affected if a CIL human rights norm erodes through acts of defection by themselves or others. This implies a theory that differs from the one expressed in this article, at least in the sense that precedential effects restrain the behavior of some states (those that identify the persistence of the norm with their national interests) but not of other states, who would have to be motivated by other means to comply. We do not develop a full theory here of how these arguments pertain to human rights issues, other than to suggest that at first glance the evidence is consistent with a prominent role for precedent. A more comprehensive theory should develop precisely why allowing limited torture in the United States or Germany would give other states incentives to lower their own standards.
IV. CONCLUSION
In this article, we have articulated a theory of CIL that departs from prior rational choice accounts by emphasizing precedential concerns over decentralized punishment as a source of cooperative stability. While precedential concerns do not displace other incentives that states may have for complying with CIL, we have shown that such concerns explain salient features of CIL formation, compliance, and change. Our theory also clarifies several important features of traditional CIL doctrine that prior accounts could not easily accommodate.
In our theory, the distinctive shared legal understandings and institutional features of CIL are central to understanding how it works. These characteristics of CIL are familiar to international lawyers but have not featured prominently in models of CIL based on theories of international cooperation. As a survey of interdisciplinary work noted, "the intellectual terms of trade have been highly asymmetrical, with most [international law/international relations] writings involving the application of international relations theories and methods to the study of international legal phenomena." 241 Our theory contributes to rebalancing these terms of trade by illustrating the importance of incorporating fundamental legal insights in explanatory analyses of international law.
Finally, by distinguishing CIL rules from social norms and other forms of cooperative equilibria, our theory helps explain why states usually insist on maintaining a clear boundary between legal and nonlegal obligations. As Kal Raustiala has observed, "international law is a 239 Indeed, the system facilitates this practice. 
